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Submission to ACCC regarding ADMA's application for
revocation of A40077 and its substitution by A90876

Robin Whittle 19 December 2005 (ACCC deadline of 16 December extended to 19 December) 11
Miller St Heidelberg Heights Vic 3081

This submisson and news rlating to this matter is available a
http:/Aww firstpr.com.aw/issues'tm/2005/

Summary

The ACCC should revoke ADMA's exigting authorisation and not provide any further
authorisations.

ACCC authorisation would a net detriment to the public because it iswiddly percelved as
government approval, encouraging individuas to trust ADMA with their persona
information - while ADMA provides this information to member and non-member
companies in aform which makesit highly susceptible to aggressive uses, contrary to the
interests of many individuas.

Thelevd of protection offered by ADMA isminimd, particularly in the telemarketing fied
- as evidenced by the government's proposa to ingtitute full government regulation of
telemarketing.

ADMA's performance in operating its "Code Authority” and in reporting on its activitiesis
pitiful. 1t's hard to imagine the ACCC being asked to authorise a code from an
organisation which is less competent thean ADMA.

The operation of the Code Authority has never been externaly reviewed or audited.

In order to protect the public, the ACCC must maintain some minima standard of
achievement for the content and enforcement of dl codes - alevel well above ADMA's
disma record.

I ntroduction

The deficiencies of ADMA's code and its " Code Authority" are too numerous to detall
fully inthissubmisson. Inthefirst section, | point out inadequaciesin ADMA's reporting
of the activities of its"Code Authority”. | gppreciate that this section istedious, but it
demongtrates the incompetence of ADMA, which is surdly relevant to any decison which
involves trusting the organisation to protect the public.

In the second section, | discuss the failure of ADMA to protect the public from
telemarketing and how this reflects on ADMA's credibility.
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In the third section, | summarise some of the objections raised in the Pre-Decision
Conference on 14 November 2005.

| endorse the submisson by the Financia Services Consumer Policy Centre, particularly in
regard to their notes about the ACCC's requirement for review, and their analyss of how
few complaints the ADMA "Code Authority” receives compared to direct marketing
complaintsto avariety of government privacy and consumer protection agencies.

1-The" Code Authority's' annual report

In the absence of an externd audit, the only way we - the ACCC, the advocates and the
public - can estimate the effectiveness of ADMA's Code isto read the dender annua
reports of the "Code Authority”. In order for thisto be possible, the latest report needsto
be published on ADMA'sste. Idedly, earlier reports would be available as well, but
only the most recent is available. There are anumber of failings and anomdiesin their
current reporting procedures which which can only be explained by ADMA and/or its
"Code Authority" being incompetent and/or deceptive - which should preclude continued
ACCC authorisation.

Prior to the pre-decision conference | looked at the ADMA site for the latest annual
reports. All | found was their 2002-2003 report, covering the financia year to June
2003. So the period July 2003 to July 2005 was unaccounted for. ADMA was two
years behind in reporting the activities of their "Code Authority”.

On 28 October 2005, | wrote to ADMA with a number of questions, including about
annual reports, and on 8 November | received areply. Thereply included a.PDF
verson of aWord file, which was the pre-layout verson of the forthcoming "2004"
report. The .PDF had been created that morning, so it was presumably created from
ADMA's most current Word file. | will refer to thisasthe Pre-Layout Report. (On 14
December ADMA strongly objected to me making this report available on my site, so
members of the public will need to take my word for what it contains. However, | will
send a copy to the ACCC with this submission.)

On 8 November | placed it on my website and wroteto ADMA, and on 9 November
they requested that | remove it, which | did. Their objection was not that the materid was
incorrect. My understanding of their objection was that the materia was not presented in
the proper page-layout form, with attractive typography and graphics, as an annua report
normaly is. On 9 November they asked me to remove what they called the 2003-2004
report until they could send me:

. .. a copy of a designed version of the 2003-2004 Annual Report which should
be no later than early next week.

We are happy for the information to be viewed but do not consent to the word

version being published on your website at this stage. Obviously this is a
branding issue. | will send you a designed version as soon as possible.
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Its origind name was " Code AuthorityAnnua Report 2003 - 2004.pdf". It is entitled:
Code Authority Annual Report 2004
and it clearly states the period covered (boldface added):

CASEWORK

7th January 2004 to 11th November 2004

Consumer Complaints

During the financial year, the Code Authority considered 35 written
complaints from consumers.

The Pre-Layout Report is based on the 2002-2003 report, with some aterationsto CV's
and some new text and table information. The equivaent section of the 2002-2003
Annua Report is

Casework - 1 July 2002 to 30 June 2003

Consumer Complaints

During the financial year, the Code Authority considered 25 written
complaints from consumers.

| interpreted the "2004" and "CASEWORK 7th January 2004 to 11th November 2004"
of the Pre-Layout Report asindicating that the new reporting cycle was for a calendar
year, with the changeover somehow missing the period July to December 2003. | raised
this at the pre-decision conference on 14 November and there was no response from
ADMA. | would have thought that if my view of the reporting period was wrong, that
they would have said so then.

At the pre-decision conference, ADMA gpologised for being late in publishing the Annud
Report. The"Code Authority” chairman said that he sent the report (presumably the
Word file from which the Pre-Layout PDF was generated) in October 2004 and that
some time later, when he redlised it hadn't been published, sent an urgent reminder emal
to ADMA. My best guess a the time was that he meant November 2004, since there
was no disagreement with my statement that the report was for the caendar year, Sarting
January 2004 and ending in November - and because | could not imagine how the
gpecific January to November dates would have been put in by accident if the reporting
period redly was from July to June.

In late November, whilst preparing my submission for DCITA's Do-Not-Call Register
project, | checked back with the ADMA site to seeif the new Annua Report had been
published. There was no new report in dl of November. Thefirg timel found it wason
12 December 2005. It may have been on the Site for days or maybe aweek or so before
this. What | did find, on 27 November, on the main page, was lots of information about
ADMA's annua awards night, including two PDF press rleases and a picture of a
gentleman dressed asthe Pope, a adais/ dtar, with extensve rdligioudy themed
graphics. Some of the text was.

ADMA Awards 2005

A sell out congregation of over 650 guests joined in to help
celebrate and reward the "work that worked" at the ADMA Awards
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ceremony held at Melbourne’s Crown Casino last night. The setting
was a religious "Holy Grail" theme, with guests joined by the pope,
priests and other religious figures at the presentation ceremony,
which was then followed by dinner and dancing in "Heaven".

The pictureisno longer a the ADMA dite, but is available in my Do-Not-Call submisson
at http://www firstpr.com.auw/issues/dnc/ .

ADMA seems perfectly able to add documents to its website within days and spend alot
of money on parties and the like. However, it ssemsthat protecting the public and
accounting for that work properly are not the highest of ADMA's priorities.

It was early December before any report appeared on ADMA's Site to replace the two
year old 2002-2003 report. That old report, (86264001075417154046.pdf) was
removed from their ste. | have archived here: ADMA-2002-2003.pdf .

On, or days before, 12 December 2005, a new report appeared at ADMA's site, on the
"Information > Code Authority" page:
http://www.adma.com.auw/asp/index.asp?pgid=6649 .

(It isnot possble to use the Internet Archiveto view ADMA's Ste asit was
inthe past. The Archive has no records of ADMA's Site, citing ADMA's
robotsitxt file being set to prevent this.

http://web.archive.org/web/* /http://www.adma.com.au : "Were sorry,
access to http://mwww.adma.com.au has been blocked by the ste owner via
robots.txt.")

That report ADMA Code Authority 03 04.gK.pdf isaso archived here:
ADMA-2003-2004.pdf .

This 2003-2004 Report is clearly based on the Pre-Layout Report. The date of crestion
(File > Properties in Adobe Reader) gives the creation date as 17 November (9 days
after ADMA sent me the Pre-Layout Report), but there are significant differences:

e The period covered is the financia year July 2003 to June 2004.
e The numbers of complaints are different. See table below.

¢ The Sample Decison (page 10 of the Pre-Layout Report) does not appear in the
final 2003-2004 Report. The fina report's TOC Sates that pages 11 and 12
contain "Example Decisions', but the last page of the report (a blank back-cover) is

page 10.

e The number of complaints against non-membersis 1 in thefina report, but 2 in the
Pre-Layout Report. It was 2 in the year before, and the text "The number of
non-members complaints has remained at two despite the big increase in
complaints againg members." has been changedto” . . . remained a one. . .".

Hereis atable showing the changed figures for the types of complaint. Thetables"Fig 1"
of thefinal and Pre-Layout reportsis very different too, but | don't have timeto andyse
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have been added and some deleted.
Pre-Layout Report Pre-Layout | Final Notes on
classification Report Report Final
number number | Report

Contact List

Request for personal 0 0
details remova

Source of persond details 2 4

Not heeding DNM/C 31 29

Ligt acquidtion 0 0
Delivery / payment

Payment demand for 0 1
unordered goods

Unordered goods 0 1

Payment demand for a 0 0
paid account
Refunds

Charged for cancelled 0 0
order/goods returned

Fallure to refund 2 1
Marketing Content

Mideading advertisng 5 3
Customer service /
business practice

Account re-opened 0 Deleted
without permission

Deceptive business 1| New
practice

Sweepstakes 3| New

Unsatisfactory customer 1 3
sarvice
Other 2 0
Total Complaints 43 46
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On 14 December, it is not possible for me - or probably any member of the public or the
ACCC - to understand these discrepancies. Here were the most obvious options, neither
of of which made proper sense:

1. The Pre-Layout Report was for the January - November 2004 period and the
information has been somewhat modified and presented asiif it was for July 2003 to
June 2004. If thisisthe case, then the minor dterations in the figures do not seem
to fit with the idea that about half the pre-layout report's figures were deleted and a
July - December 2003 set of figures were added.

2. The Pre-Layout Report was for July 2003 to June 2004. In this case, the dteration
to figuresin the find verson are Smply fine-tuning in November 2005. But if thisis
the case, why would the pre-layout report clearly state: "CASEWORK 7th January
2004 to 11th November 2004"?

On 15 December, after ADMA had reviewed a draft of this section of my submission, |
received an explanation - from the person responsible who, | understand, was new to the
"Code Authority" secretariat at the time these errors occurred. This staff person had
originaly created the 2003-2004 report with the mistaken January to November dates.
The"Pre-Layout Report” PDF of 8 November was prepared from a Word file which
was.

. . . the year to year version and not the correct fiscal one which is why there
were such variances in types and numbers of complaints etc.

| am Hill puzzled thet the shift in timeframe resulting in such asmadl changein case
numbers. | would have thought that in the context of doubling of complaints since
2002-2003, that dropping the July-December 2004 complaints and adding the
July-December 2003 complaints would have produced grester changes in case numbers.

It seems that the bulk of the report is generated by the secretariat, and that in November
2005 the secretariat dtered the text attributed to the chairman: "The number of
non-members complaints has remained & one . . . " while the Pre-Layout Report had
"two" - even though the previous year's figure was two.

The new secretariat member was, according to an earlier email from ADMA, appointed in
early 2005 - so theiinitid list of case numbers which arein the Pre-Layout Report was
presumably creeted after early 2005. This raises the question of what figures the chairman
had before him when he wrote hisreport in (approximately) October 2004.

The fina report has no sample decisions. It provides no breakdown of the complaintsin
respect of direct-mail, telemarketing etc. On 15 December the ADMA secretariat person
told me:

The reason there is no example decision in the 2003-2004 report is because
there was no significant cases that could be used as an example to our
members.
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This strikes me as incompetent or unreasonable. This so-cdled "Code Authority” widdsa
supposedly effective disciplinary sick over the roguesin amulti-million dollar industry,

and handles 45 or so complaintsayear. Y et they don't provide information about any of
these cases to help the public or the ACCC understand how well they do their job.

The "Sample Decison” in the Pre-Layout Report concerned an ADMA member for
which anincrease in number of complaints (a"high volume of complaints') was noted
"throughout 2004". (Note the reference to the whole of 2004, when thisis supposedly a
report on the July 2003 to July 2004 period. | guess this was written in early 2005 by the
new secretariat Saff person.) Hereis my paraphrased version. In the pre-layout report,
the ADMA member isidentified.

The complaints concerned mideading advertisng and failing to heed requests
for no further contact. The member company (or rather, | assume, the
relevant managers - it is alarge company) was invited to a meeting with the
Code Authority. The company provided an overview of interna
"suppression” procedures (I assume this relates to their own list of people
not to contact) and of how they performed data matching to work with
ADMA's Do Not Contact files. The Code Authority "requested clarification
of the guiddines' the company used when developing promotiond materid,
particularly regarding sveepstakes.  The Code Authority was satisfied by
the company's response to the above requests, and by the the company's
explanation of its new consumer complaints handling procedure. After the
meeting the company provided an "overview of the changes and
modifications that had been made to promationa mailings and marketing
meateria to avoid consumer confusion.”.

Thisis somewhat shorter than the origina, but includes every significant detail.

Thefinal report (as on the ADMA site 12 to 15 December 2005 and as archived above

on this Ste) has not been properly proofread. As with the Pre-Layout Report, the entire
et of 3 paragraphs under the heading "What isthe ADMA Code Authority?" is repeated
verbatim on the same page under the heading "What does the Authority do?"'.

The reports do not mention how many people have registered with the Do-Not-Cdl/Mail
lists or how many ADMA members and non-members have used these lists,

On 15 December | was told that the three repested paragraphs and the errorsin the table

of contents would be corrected.

Thisannual report iscompletely inadequate for the pur poses of advocates, the
public or the ACCC evaluating how well ADMA's" Code Authority" carriesout
itsresponsibilitiesfor protecting the public.

Even if we accept the find report as being accurate, within its very limited scope, thereis
the problem of the extreme lateness. Hereisatimeline.
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July 2004:
Financia year ends, so the 2003-2004 report can be expected
soon.

October or November 2004:
"Code Authority" Chairman completesreport. (Actudly, on 15
November 2005 | now think he wrote the text "Chairman's
Report" - not the whole report.)

July 2005:

Financia year ends, so the 2004-2005 report can be expected
soon.

ADMA isayear behind in accounting for the activities of its
"Code Authority”.
October 2005:

ACCC inits Draft Determination, evidently with some
reluctance, gives gpprova to ADMA's request for revocation
and authorisation, despite the last 27 months of "Code
Authority" activity being entirely unaccounted for in any annud
report, and so presumably in any materid given to ACCC.

Latest report is dtill for the period ending June 2003.

November 2005:

8 November: Pre-layout report sent to me.
17 November: Fina report created.

28 November: Webste updates include extensive materid on
annua awards night, but till there is no new annud report.
December 2005:

12 December or earlier: 2003-2004 report is made available
on ADMA'swebsite - 17 months after the period it covers.

14 December: Following an email to ADMA asking them to

look over this section of my submisson and provide any
additiona information or correctionsto errors of fact, they told
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me that:

1. Thedeay in the 2003-2004 report was
caused by "achangein secretariat in late
2004 which left agap until early 2005."

2. "The 2004-2005 report isdueto be
published during the first week of January
2006. Asrequested at the
pre-Determination meeting, the Code
Authority has added further details on the
ADMA Do Not Contact servicesto
provide afuller picture of the Code
Authority'swork."

3. | was a0 assured that any issues with the
layout of the 2003-2004 report would be
addressed as quickly as possible.

15 December: Further explanation from secretariat, as noted
above.

Submissionsto the ACCC must be completed by 16
December, yet ADMA has ill not produced an annual
report covering the July 2004 to June 2005 period.

My am in this submisson is not to deuth the process by which the "Code Authority"”
chairman and various secretariat Staff members prepared the text and information in the
find report. The point isthat thereis no way the public, or the ACCC, can be confident
that the report is accurate, given the discrepancies and the complete lack of audit or
oversight.

| am not aware that any form of annual report beyond the 2002-2003 report were
provided to the ACCC by October 2005. So | don't see how the ACCC could have
made a properly informed draft determination.

2 - Failureto protect the public from telemarketing - and ADMA's
credibility

| understand that the ACCC needs to decide this matter without assuming that the
proposed Do-Not-Call Scheme ( http://www.dcita.gov.awtel/do not cdl ) will go
ahead. The prospect of this welcome development has lead to advocates caring less
about ADMA and this decison, since the Do-Not-Cdl system should replace ADMA's
ineffective scheme with proper protection againgt most or dl telemarketing.

However, the Do-Not-Cdl proposa does have some implications for the ACCC decision
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regarding ADMA.

Frdly, the fact that the Audtralian government is proposing to join governments in the
USA, the UK, Europe and Canada.in forceful government regulation of telemarketing
demondgtrates what the advocates have been tdlling the ACCC dl dong: industry
sef-regulation of telemarketing is S0 inadequate that it cannot be considered a solution to
the problem.

Secondly, the problems of sdf-regulation of telemarketing are very smilar to the problems
of sdf-regulaion of other intrusive methods of marketing - including direct mail and the
other modes ADMA''s code covers. Despite the continuing anti-regulatory sentiment
amongst governments the world over, an increasing number of governments have
concluded that self-regulation of direct marketing is so inadequate that they must legidate
to provide proper controls.

The ACCC is clearly underwhelmed with ADMA's code, even on paper.

Theredity of ADMA's sdf-regulation is surdly dimmer than the modest godl's the code
supposedly sets out to achieve. Thisis an organisation with 544 corporate members, that
does not put out annua reports ontime. ADMA's passions and energies clearly liein
promoting itsdlf to its members and in trying to fend off the threet of proper regulation,
such as by getting government gpprova for their code. ADMA's resources are not
primarily directed towards the red work of protecting the public, or to reporting on that
work in away which genuindy informs the public.

Despite its lofty cdlams, ADMA has failed to protect the public from telemarketing.

Why should the ACCC bdlieve ADMA's clamsto be properly protecting the public from
other intrusve communication problems, or from the various problems which can result
from purchases and donations which result from a proportion of these intrusons?

There has been no independent audit of ADMA's "Code Authority" or its opt-out list
operations - which do not come under the control of the "Code Authority" (aswas Stated
by the "Code Authority” chairman in the pre-decison conference). We haveto smply
accept the word of ADMA that they are doing good work. But why should we believe
them?

Authorisation of ADMA's code confers the status of government approva for ADMA's
so-cdled protective work. It encourages the public to trust their persond information to
ADMA and anyone who obtains a copy of their opt-out list.

To the extent that ADMA and its members are genuinegly keen to protect consumers,
thereis no benefit in ACCC authorisation. They can continue this work without ACCC
authorisation. The only benefit of authorisation isto enable the code to be enforced via
the threat of expulson from ADMA. The benefits of membership in ADMA to adirect
marketer who disrespects consumers are minimal and the costs of membership are
financid and to alimited extent restrictive of bad behaviour. So the threet of expulson is
likely to be little incentive to improve a member's behaviour.
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A year after the "Code Authority” requested ADMA changeits limit on excluding people
from being caled from 45 to 30 days, ADMA is il requesting ACCC approvd for a
code with the same old 45 day limit.

The "Code Authority” clearly haslittle influence over ADMA. Itisagroup of consultants
who meset every 3 months or so to look over a complaints handling process run by
ADMA gaff - and who write afew pages of text for each year's annua report.

| don't see why the ACCC should trest ADMA and its code serioudy. Thisisaploy to
get the stamp of government gpprova - and ADMA have demondtrated in many ways
that they do not deserve to be trusted to protect the public.

3 - Summary of other failingsidentified in the pre-decision conference

| don't have time to document dl the objections to ACCC authorisation in detail. This
section is to remind the ACCC of some of the mattersraised - as | recorded them. | can't
be sure that the following account accords with the experience of others at the meeting.
The ACCC promised that arecord of the meeting - not complete minutes, but some kind
of summary of matters discussed - would be provided. | first noticed such a document -
Minutes of Pre-decision Conference - 14.11.05 D05+76878.pdf (89.8 KB) on the
ACCC gte on 19 December, but found thet it did not produce any readable resultsin the
various versons of Adobe Reader | tried.

The " Code Authority" chairman stated that ADMA had never used the sanctions againgt a
member. On the one occasion where this had been threstened, the member left ADMA
and continued trading as before.

Chris Connally criticised the ACCC for not ingsting on an independent review or audit of
ADMA's code, aswas required in the origind authorisation 6 years ago.

A spokeswoman for the Fundraising Indtitute of Austrdia ( http://mww.fia.org.au
)discussed the importance of telemarketing to charities. | responded in severd ways.

Tdemarketing is very expengvein terms of cdls and employment costs.

It isintrusive - with no benefits to the recipients of the calls compared to
other lessintrusve methods of learning about or donating to the charity.

Recipients can't tell the difference between ared charity and a company
licenang acharity's name. | gave the example of the latter, where | was
offered a beautiful pen set for a$39.95 "donation” (gpproximeate figures) and
when | spoke to the supervisor, she was quite unashamed to tell me that $2
of thiswent to the charity.

The whole idea of people giving thelr credit card details to people who cal
them is a odds with common sense. | would expect the ACCC to see this
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asamgor hazard and to warn consumers about it. | explained how easy it
would be for scammers posing as commercid or charity telemarketersto call
people a home or a work, collecting hundreds of credit card numbers,
names, expiry dates and 3 digit security codes. These can be used for
fraudulent purposes, for instance signing up hundreds of people to adult porn
web Stes viaareferrd scheme which gives commissions to the perpetrator.
(Further discussion of the the great dangersin giving persond information,
especidly credit card details, to anyone who calls can be found in my
Do-Not-Call submission:  http://Amww.firstpr.com.aw/issues/dnc/ .)

We learnt something about ADMA's Do-Not-Call/Mall ligt. Thefigures ADMA gives for
numbers of people on thislist can be found a:
http://Aww.firstpr.com.aw/issues'tm/2005/ADMA-docs/ . ADMA charges $450 a year
for members to use the list, and $800 for non members. All ADMA members are
expected to use the list, ether directly or viaa separate company who provides "list
washing” (I prefer "list flagging') services.

The number of list users recently (I guessin mid or late 2005) is.

8 members of ADMA.
15 non-members of ADMA.

ADMA isin the process of ensuring, by some means, that al its members use the
do-not-cal/mail list to screen dl ther ligts before any cdling or mailing campaign.

ADMA recently began offering a"list cleaning” sarvice. | regard this as a very welcome
development, because it avoids the wholesde distribution of name-phone-number and
name-address information which can be so easily used for purposes contrary to the
interests of the individuas concerned. (For afuller discusson of the dangersinherent in
exporting an opt-out list, especidly with names, and why ligt flagging is afar better
approach, please see my Do-Not-Call submission. If ADMA were to offer their opt-out
sarvice purdy on alig-flagging basis, with gppropriate controls to guard against misuse,
my privacy and security objectionsto therr list would be largely iminated.)

There was discusson of the meaning of ACCC "authorisation”. | had been using the term
"goprovd", but in thisingtance, "authorisation” is being sought by ADMA, while in other
codes the ACCC does apparently issue "approvals’. The ACCC argued that
authorisation of the code did not condtitute anything more than whatever this formally
means. However there was genera agreement that the finer semantic ditinctions would
not be apparent to the public, and that ACCC authorisation would be widdly percelved as
some kind of government approva for ADMA and its claim to being aresponsble
protector of the public. Chris Connolly continued the discusson by pointing out that the
origina code's authorisation in 1999 had been accompanied by arather unusud (possibly
unique) public launch of the code, by the ACCC chairman, with consderable fanfare.

As previoudy noted, | pointed out that the Code Authority had asked, in its 2004 report,
for ADMA to tighten the time for sopping calls and mailings (after a person asksthem to
stop) from 45 to 30 days. Now, ayear later, ADMA isasking for ACCC approval of a
code which gill says"45 days'.
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Neither ADMA nor any of the three members of the "Code Authority" responded to this.
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